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SAID V BUTT (1920) 

Facts: The plaintiff wanted to go to a play’s first night. He had fallen out with the 

management of the theatre, and knew that he would not get a ticket in his own name. He got a 

friend to go to the theatre and buy a ticket for him without disclosing the fact. When he 

turned up for the performance he was refused admission. He brought a claim against Sir 

Alfred Butt the managing director of the theatre. 

Held: His claim was dismissed. Said had not established that a contract existed between 

himself and the company, and that he had consequently failed to prove that Sir Alfred had 

caused any breach of the alleged contract in refusing Mr Said admission to the theatre. 

A first night is a special event with characteristics of its own, and tickets are only given or 

sold to persons whom the management selects and wishes to favour. The purchaser’s identity 

was a material element in the formation of contract and that the failure to disclose the fact 

that the ticket was bought on his behalf prevented the plaintiff from asserting that he was the 

undisclosed principal. Where a company breaches a contract the company employees whose 

conduct within the scope of enjoyment is ascribed to the company is not usually personally 

liable for inducing breach of that contract.  

McCardie J said: ‘But the servant who causes a breach of his master’s contract with a third 

person seems to stand in a wholly different position. He is not a stranger. He is the alter ego 

of his employer. In such a case it is the master himself, by his agent, breaking the contract he 

has made, and in my view an action against the agent under the Lumley v Gye principle must 

therefore fail, just as it would fail if brought against the master himself for wrongly procuring 

a breach of his own contract. 
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Boulton vs. Jones {1857} 2H AND N564 

FACTS: The defendant i.e. Jones sent a written order for goods to a shop which is owned by 

Brocklehurst and which was addressed to him by name. Unknown to the defendant, 

Brocklehurst had earlier that day sold and transferred his business to Boulton. But Boulton 

fulfilled the order and delivered the goods to the defendant without notifying him that he had 

taken over the business. The defendant accepted the goods and consumed them in the belief 

that they had been supplied by Brocklehurst. When he received Boulton’s invoice he refused 

to pay it claiming that he had intended to deal with Brocklehurst personally, since he had 

dealt with them previously and had a set-off on which he had intended to rely. 

ISSUES 

1 Is whether Jones is liable to pay Boulton? 

2 Is it the duty of the Brocklehurst or Boulton to inform about the takeover of the business to 

Jones? 

3 Can Boulton claim the amount of the goods which was used by the Jones? 

HELD 

The court held that the defendant i.e. Jones was not liable for the price. When a Contract is 

made for the identity of the person is important to the Contract. Hence, there was no 

Contract. “POLLOCK” said that the rule of law is clear, that if you propose to make a 

contract with A, then B cannot substitute himself for A without your consent and to your 

disadvantage, securing to himself all the benefit of the contract. 
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“MARTIN B” said that where the facts prove that the defendant never meant to contract 

with A alone, B can never force a contract upon him, he was dealt with A, and a contract with 

no one else can be set up against him. 

“BRAMWELL B” said that I do not lay it down because a contract was made in one 

person’s name another person cannot sue upon it, except in cases of agency. 

“CHANNELL B” said that the plaintiff is clearly not in a situation to sustain this action, for 

there was no contract between himself and the defendant. The case is not one of Principal and 

agent; it was a contract made with B, who had transactions with the defendant and owed him 

money, and upon which A seeks to sue.” So, the Jones will not be liable to pay {Section 64 

will also apply} which talks about rescissions of a voidable contract. 

COMMENT 

Originally the contract is between Brocklehurst and Jones has no idea that now the business 

is taken over by the Boulton. Jones assumed that he placed an order to Brocklehurst which is 

the original party to the contract but not to the Boulton. 

Only the person to whom the offer is made can accept it. No other party can accept on behalf 

of the either party. According to me the judgment which is given in this case is right 

according to the facts of the case. 

Acceptance is only made by that person to whom it is given. For example- Contract to write a 

book or perform a concert, paint a portrait then no other person can adopt the contract. 

Carlill v. Carbolic Smoke Ball Co. 

Facts. The Defendant, the Carbolic Smoke Ball Company of London (Defendant), placed an 

advertisement in several newspapers on November 13, 1891, stating that its product, “The 

Carbolic Smoke Ball”, when used three times daily, for two weeks, would prevent colds and 

influenza.  The makers of the smoke ball additionally offered a 100£ reward to anyone who 

caught influenza using their product, guaranteeing this reward by stating in their 

advertisement that they had deposited 1000£ in the bank as a show of their sincerity.  The 

Plaintiff, Lilli Carlill (Plaintiff), bought a smoke ball and used it as directed.  Several weeks 

after she began using the smoke ball, Plaintiff caught the flu. 
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Issue. Lindley, L.J., on behalf of the Court of Appeals, notes that the main issue at hand is 

whether the language in Defendant’s advertisement, regarding the 100£ reward was meant to 

be an express promise or, rather, a sales puff, which had no meaning whatsoever. 

Held- Defendant’s Appeal was dismissed, Plaintiff was entitled to recover 100£. 

The Court acknowledges that in the case of vague advertisements, language regarding 

payment of a reward is generally a puff, which carries no enforceability.  In this case, 

however, Defendant noted the deposit of £1000 in their advertisement, as a show of their 

sincerity.  Because Defendant did this, the Court found their offer to reward to be a promise, 

backed by their own sincerity. 

Concurrence- In the concurrences of Bowen L.J. and A.L. Smith, L.J., the notion of 

contractual consideration also becomes an issue of relevance.  Both of these Judges note that 

while the Defendant could argue lack of consideration, Plaintiff, in buying the Carbolic 

Smoke Ball and using it as directed, provided adequate consideration through the 

inconvenience she experienced by using the product. 

Discussion- This case stands for the proposition that while sales puffery in advertisements is 

generally not intended to create a contract with potential product buyers, in this case it did 

because the Defendant elevated their language to the level of a promise, by relying on their 

own sincerity. 

Hyde v Wrench (1840) 3 Beavan 334; (1840) 49 ER 132. 

Facts: The defendant wrote to the claimant offering to sell his farm for £1000. The claimant 

wrote back saying that he would buy the farm for £950. The defendant responded that he 

would not sell for that price. Later, the claimant wrote again saying that he would pay £1000 

for the farm. By this time, the defendant had decided not to sell his farm at all. The claimant 

sued, claiming that the defendant was contractually bound to sell the farm for £1000. 

Issue(s) 

1. Was the defendant’s original offer still capable of being accepted? 

Decision: The Court held in favour of the defendant. The original offer had been revoked by 

the claimant’s counter-offer. Therefore, there was no contract between the parties. 

Tinn v Hoffman (1873) 29 LT 271 
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Facts- The defendant offered by letter to sell the claimant 800 tons of iron for 69s per ton. In 

the letter, the defendant specified that the claimant should reply by post. By coincidence, the 

claimant wrote to the defendant on the same day asking to buy the iron on the same terms. 

The claimant contended that his letter to the defendant was a valid acceptance, even though 

he sent it before receiving the defendant’s letter. 

Issue(s) 

1. Must an acceptance be motivated by a received offer to be valid? 

Decision- The court held in favour of the defendant. The claimant could not accept an offer 

of which he was not aware, so the letter was not a valid acceptance. 

 

 

 


